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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices.
ORDER

This 18" day of August 2011, upon consideration of the #apes opening
brief and the appellee’s motion to affirm pursuenSupreme Court Rule 25(a), it
appears to the Court that:

(1) The defendant-appellant, Wid-Donald Paul,dfien appeal from the
Superior Court’'s May 23, 2011 order dismissing ‘ition to Resubmit Post
Conviction Relief Pursuant to Criminal Rule 61(@).{ The plaintiff-appellee,

the State of Delaware, has moved to affirm the Bap€ourt’'s judgment on the



ground that it is manifest on the face of the operrief that the appeal is without
merit’ We agree and affirm.

(2) The record before us reflects that, in Octob@95, Paul pleaded
guilty to Aggravated Menacing. The State dismissexkral other related charges.
Paul was sentenced to 2 years of Level V incarcerato be suspended after 90
days for 6 months Level IV Home Confinement, tofbkowed by 6 months of
Level IIl probation. The record before us refleittat Paul completed his sentence
on his conviction of Aggravated Menacing in Febyu2007.

(3) Although the docket does not so reflect, Raldges that he filed a
motion for postconviction relief in the Superior @bin March 2011. In May
2011, he filed a motion to “amend” that motion. uPelaimed that his counsel
provided ineffective assistance by a) failing toviad him that he could be
deported as a result of his aggravated menacingat@mn; and b) advising him to
plead guilty when there was no proof of his guilthe Superior Court denied the
motion as untimely and moot.

(4) Delaware law provides that the Superior Cautst first consider
whether the defendant has satisfied the procedeqairements of Rule 61 before
considering the merits of his postconviction mofiorin this case, the Superior

Court correctly ruled that Paul's postconviction tron was time-barred under

! Supr. Ct. R. 25(a).
% Younger v. Sate, 580 A.2d 552, 554 (Del. 1990).



Rule 61(i) (1). Paul attempts to overcome the traeby arguing that his attorney
provided ineffective assistance during the guiliapproceedings, first, by failing
to advise him that a guilty plea could result ipoleation®

(5) Under Delaware law, once a criminal sentercecampleted, any
postconviction claim with respect to that convintis moot because the defendant
is no longer “in custody or subject to future culstoas a result of that convictidn.
The only exception to the rule is when the defehdanffers collateral legal
disabilities or burdens” The defendant has the burden of “demonstrating
specifically a right lost or disability or burdemposed, by reason of the instant
conviction.”

(6) The record in this case reflects that Paulaslonger in custody or
subject to future custody with respect to his cotiwn of Aggravated Menacing.
In order to overcome the general rule mooting hkagrg Paul must demonstrate a
specific right lost or burden imposed as a resuthat conviction. In that respect,
Paul’'s appeal fails. Nowhere does he specifiadigntify a right lost or a burden
imposed as a result of his conviction. Moreovewlifprovides no legal or factual

basis for his second claim that his counsel pralidesffective assistance by

% Padilla v. Kentucky, 130 S. Ct. 1473 (2010) (“. . . advice regardirgpattation is not
categorically removed from the ambit of the Sixtiméndment right to counsel.”)
* Super. Ct. Crim. R. 61(a) (1).
ZGural v. Sate, 251 A.2d 344, 344-45 (Del. 1969).
Id.



advising him to plead guilty. As such, the Supe@ourt correctly dismissed his
postconviction motion.

(7) It is manifest on the face of the opening tbtieat this appeal is
controlled by settled Delaware law and, to the mixtbat judicial discretion is
implicated, there was no abuse of discretion.

NOW, THEREFORE, IT IS ORDERED that the State’s imoto affirm is
GRANTED. The judgment of the Superior Court is ARMED.

BY THE COURT:

/sl Henry duPont Ridgely
Justice




